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DEPARTMENT  OF  ENERGY 
Enconomic  Regulatory  Administration 
10CFR  Part  212 
[Docket  No.  ERA-R>80-02] 

Crude  Oil  Suppiier/Purchaser  Rule 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  the  crude 
oil  supplier/purchaser  rule  (the  "rule") 
set  forth  at  section  211.63  of  the 
Mandatory  Petroleum  Allocation 
Regulations  (10  CFR  Part  211).  The 
amendments  provide  for  the  removal 
from  the  scope  of  the  rule  of  any 
domestic  crude  oil  the  first  sale  of  which 
is  exempt  from  the  Mandatory 
Petroleum  Price  Regulations  (10  CFR 
Part  212).  The  amendments  also  release 
suppliers  from  any  requirement  under 
the  rule  to  supply  crude  oil  to  major* 
refiners. 

EFFECTIVE  DATE:  October  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Ford  (Office  of  Public  Hearings 
Management),  Economic  Regulatory 
Administration,  Room  B-210,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3971. 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-4055. 

Margaret  Carroll  or  Mary  B.  Jones 
(Office  of  Regulatory  Policy), 

Economic  Regulatory  Administration, 
Room  7202,  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  (202)  653- 
3254. 

Croft  Grantham,  Jr.  (Office  of  Petroleum 
Operations),  Economic  Regulatory 
Administration,  Room  6114,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3379. 

William  Funk  or  Jack  Kendall  (Office  of 
General  Counsel),  Department  of 
Energy,  Room  6A-127, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
6736  or  252-6739. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Descriptions  of  Proposals  and  Summaries 

of  Responsive  Comments 

III.  Response  to  Comments  and  Amendments 

Adopted 

IV.  Procedural  Matters. 

I.  Background 

On  April  28, 1980,  we  issued  a  notice 
of  proposed  rulemaking  to  give  notice  of 


and  obtain  public  comment  on  proposed 
amendments  to  the  crude  oil  supplier/ 
purchaser  rule  (44  FR  29770,  May  5, 

1980).  The  proposed  amendments  and 
proposed  alternatives  thereto  were 
designed  to  reduce  to  varying  degrees 
the  rule's  application  to  crude  oil  sales 
transactions.  We  announced  in  that 
notice  our  intention  to  adopt  that 
proposal,  or  a  modified  version  thereof, 
which  we  determined  would  permit 
greatest  relaxation  of  the  rule, 
consistent  with  the  purposes  of  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA). 

Each  of  the  proposals  set  forth  in  the 
May  1980  notice  is  described  below  and 
is  followed  by  a  summary  of  the  public 
comments  addressing  that  proposal. 

II.  Descriptions  of  Proposals  and 
Summaries  of  Responsive  Comments 

A.  Proposal  to  Restrict  Applicability  of 
Supplier/Purchaser  Rule  to  Small 
Refiners 

Description  of  Proposal.  Based  on  our 
preliminary  finding  that  only  small 
refiners  require  the  supply  protection 
afforded  by  the  supplier/purchaser  rule 
to  assure  continued  competitive 
viability,  we  proposed  to  amend  the  rule 
to  provide  for  the  allocation  of  crude  oil 
supplies  only  to  small  refiners.  In  order 
to  prevent  small  refiners  from 
developing  any  increased  dependence 
on  the  rule,  however,  the  proposal  only 
provided  for  the  allocation  to  each  small 
refiner  of  crude  oil  volumes  up  to  but  not 
to  exceed  those  volumes  received  by 
that  small  refiner  in  January  1980 
pursuant  to  the  supplier /purchaser  rule. 

In  order  to  insure  a  continuous 
distribution  chain  from  producer  to 
small  refiner,  we  proposed  a  sixty-day 
supplier-notification  period  during 
.which  a  small  refiner  would  upwardly 
certify  to  each  January  1980  supplier  the 
volumes  of  crude  oil  supplied  by  that 
supplier  to  the  small  refiner  in  January 
1980  pursuant  to  a  supplier/purchaser 
relationship.  Each  supplier  receiving 
such  a  certification  from  a  small  refiner 
would  upwardly  certify  these  volumes  to 
its  January  1980  suppliers.  Those 
suppliers  would  in  turn  upwardly  certify 
to  those  firms  from  which  they  received 
crude  oil  in  January  1980  pursuant  to  the 
rule.  This  process  would  be  continued 
until  the  small  refiner’s  certifications 
reached  the  producer  level. 

Following  the  supplier/notification 
period,  each  supplier  in  a  small  refiner’s 
distribution  chain  (as  determined  by  the 
supplier-notification  process)  would  be 
entitled  in  any  month  to  receive  from  its 
suppliers  crude  oil  volumes  equal  to 
those  certified  by  that  supplier  on  behalf 
of  the  small  refiner. 


Under  the  primary  proposal,  the 
supplier/purchaser  rule  would  allocate 
separately  for  each  regulatory  tier  of 
crude  oil.  Because  price-controlled  crude 
oil  is  declining  in  volumes  each  month, 
the  proposal  included  alternative 
methods  by  which  suppliers  would, 
prorate  the  declining  volumes  of  price- 
controlled  oil. 

Comments  Received.  As  of  July  2, 

1980,  the  announced  closing  date  for 
submitting  public  comments  on  the  May 
1980  proposals,  we  had  received  eighty 
written  comments.  Thirty-nine  of  these 
commenters  also  made  oral 
presentations  at  the  public  hearing  held 
in  Washington,  D.C.  on  May  29-30, 1980. 

Those  submitting  comments  included 
thirty-six  small  refiners:  four  large 
independent  refiners;  the  fifteen  major 
integrated  oil  companies;  six  resellers; 
six  associations  representing  refiners; 
six  crude  oil  producers;  two  assocations 
representing  crude  oil  producers;  the 
State  of  New  Mexico:  the  State  of 
Alaska:  and  the  U.S.  Department  of 
Justice. 

Thirteen  of  the  thirty-six  small 
refiners  commenting  supported  the 
primary  proposal  to  restrict  applicability 
of  the  supplier/purchaser  rule  so  as  to 
provide  for  the  continued  allocation  of 
both  price-controlled  and  price- 
decontrolled  crude  oil  only  to  small 
refiners.  These  thirteen  small  refiners 
argued  that  a  modification  of  the  rule  to 
release  suppliers  from  further 
obligations  to  major  and  large 
independent  refiners  would  permit  small 
refiners  to  claim  a  more  equitable  share 
of  domestic  crude  oil  production.  Some 
of  these  commenters  also  emphasized 
that  by  taking  such  action  now  the  ERA 
would  increase  the  potential  viability  of 
small  refiners  following  total 
deregulation. 

Several  small  refiners  indicated 
conditional  support  for  the  primary 
proposal.  Some  of  these  firms,  asserted 
that  a  more  appropriate  means  of 
mitigating  the  difficulties  of  small 
refiners  would  be  to  amend  the  crude  oil 
entitlements  program  to  effectively 
equalize  all  refiners’  crude  oil 
acquisition  costs.  Such  action,  they 
reasoned,  would  permit  small  refiners  to 
relax  their  efforts  to  secure  price- 
controlled  crude  oil.  However,  if  the 
suggested  revisions  to  the  entitlements 
program  were  not  forthcoming, 
restriction  of  the  supplier/purchaser 
rule’s  benefits  to  small  refiners  would  be 
favored.  There  was  some  very  limited 
sentiment  expressed  by  small  refiners 
that  this  group  would  fare  as  well  or 
better  if  the  supplier/purchaser  rule 
were  eliminated  entirely.  However,  such 
expressions  appeared  generally  to  come 
from  small  refiners  that  started  their 
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reHning  operations  after  the  supplier/ 
purchaser  rule  was  adopted  and  which, 
therefore,  have  not  received  as  much 
benefit  from  the  rule  as  other  small 
refiners. 

The  four  large  independent  refiners 
commenting  on  the  May  1980  proposals 
were  unanimously  opposed  to  the 
primary  proposal.  All  of  these  firms 
recommended  complete  elimination  of 
the  rule,  as  opposed  to  a  rule  that  would 
benefit  only  small  refiners.  However, 
they  argued  that  the  ERA  is  incorrect  in 
its  conclusion  (as  indicated  in  the 
preamble  to  the  May  1980  proposals) 
that  the  ability  of  large  independent 
refiners  to  secure  both  domestic  and 
foreign  supplies  is  significantly  greater 
than  that  of  small  refiners.  Therefore, 
they  argued  that  large  independent 
refiners  should  be  treated  the  same  as 
small  refiners  in  the  event  the  ERA 
decided  that  the  rule  should  be 
continued  in  a  limited  form.  Some  large 
independent  refiners  also  indicated  that 
continued  allocation  of  price-controlled 
crude  oil  to  all  refiners  would  be 
acceptable.  These  commenters  argued 
that  such  action  would  not  tend  to  foster 
the  special  interest  of  any  particular 
segment  of  the  refining  industry  and 
would  be  a  means  of  preventing  abuses 
that  might  occur  if  price-controlled 
crude  oil  is.  suddenly  made  available  to 
the  free  market. 

The  major  integrated  oil  companies 
generally  questioned  the  efficacy  of  a 
regulatory  policy  that  would  provide  a 
competitive  advantage  to  small  refiners 
only  until  the  expiration  of  the  EPAA. 
These  firms  also  advised  that  adoption 
of  the  primary  proposal  would  create 
havoc  in  the  crude  oil  distribution 
system  as  producers,  marketers,  and 
refiners  struggled  to  work  through  the 
ERA'S  proposed  upstream  certification 
process.  These  firms  argued  that,  in 
view  of  the  administrative  burdens  that 
the  primary  proposal  would  entail, 
adoption  of  the  proposal  would  be 
inconsistent  with  the  stated  purpose  of 
the  ERA’S  proposals  and  would  be 
unjustified  in  view  of  the  short  time  the 
ERA’S  allocation  authority  will  remain 
in  effect.  In  this  regard,  most 
commenters  opposing  the  primary 
proposal,  in  addition  to  some  small 
refiners  that  supported  the  proposal, 
indicated  that  the  proposed  supplier- 
notification  period  would  create 
substantial  practical  and  administrative 
difficulties.  The  majors  generally  agreed 
that  small  refiners  should  begin  now  to 
reduce  their  dependence  upon 
regulations  that  further  their  special 
interests  in  order  to  reduce  the 
possibility  of  an  extension  of  the  EPAA. 


At  least  eight  of  the  major  refiners 
supported  our  proposal  to  completely 
eliminate  the  supplier/purchaser  rule. 
However,  several  of  the  major  refiners 
would  leave  the  rule  essentially  as  it  is. 
Since  these  latter  firms  believe  that  the 
higher  bona  fide  offer  provisions  afford 
little  supply  protection  with  respect  to 
price-decontrolled  crude  oil,  they 
believe  that  a  gradual,  efficient  process 
of  decontrol  would  be  accomplished  by 
means  of  the  conversion  (as  the  result  of 
phased  deregulation]  of  price-controlled 
crude  oil  to  price-decontrolled  status. 

Commenting  resellers,  most  of  which 
were  firms  with  substantial  investments 
in  crude  oil  transportation  facilities, 
uniformly  opposed  the  primary  proposal. 
These  firms  (as  well  as  some  other 
commenters]  thought  the  proposal  was 
infeasible,  since  in  many  instances  it 
would  necessitate  splitting  the  stream  of 
production  from  a  property.  They 
stressed  that  tremendous  administrative 
problems  as  well  as  inefficient 
utilization  of  gathering  systems  would 
result  if  the  rule  were  amended  so  as  to 
necessitate  the  splitting  of  production 
streams.  Therefore,  resellers  would 
prefer  that  the  supplier/purchaser  rule 
remain  in  essentially  imchanged  form 
until  October  1981,  if  the  alternative  is 
an  excessive  increase  in  administrative 
burden.  However,  resellers  uniformly 
were  in  favor  of  complete  elimination  of 
the  rule  and  generally  did  not  view  the 
rule  as  a  necessary  adjunct  to  the  price 
regulations.  Resellers  expressed  concern 
over  the  increasing  number  of  firms  in 
the  market  that  do  not  own 
transportation  facilities,  but  buy  and  sell 
crude  oil.  Since  the  proposal  would 
remove  from  the  rule’s  scope  supplies 
that  have  heretofore  gone  to  large 
refiners,  these  resellers  believe  the 
proposal  could  increase  the 
opportunities  of  non-transporting 
marketers. 

The  six  refiners’  associations  were 
evenly  divided  in  their  responses  to  the 
primary  proposal,  depending  on  the 
character  of  the  firms  they  represent. 
Generally,  those  associations  whose 
constituencies  are  comprised  entirely  of 
small  refiners  in  business  prior  to  the 
supplier /purchaser  rule’s 
implementation,  supported  the  primary 
proposal.  An  association  representing 
small  refiners  which  generally  began 
operations  after  the  rule’s  adoption 
would  prefer  complete  elimination  of  the 
rule  in  order  to  put  all  refiners  on  an 
equal  footing.  An  association 
representing  independent  refiners 
declined  to  support  the  primary  proposal 
if  not  modified  to  provide  for  continued 
allocation  to  large  independent  refiners. 


The  three  independent  producers 
which  specifically  addressed  the 
primary  proposal  were  opposed  to  its 
implementation.  The  two  associations 
representing  independent  producers  also 
opposed  the  proposal.  Generally,  the 
comments  of  these  firms  indicated 
strong  support  for  complete  elimination 
of  the  rule  in  order  to  allow  producers 
greater  flexibility  in  determining  with 
whom  they  will  conduct  business  and  on 
what  terms.  However,  the  producing 
segment  also  discussed  the 
impracticality  of  any  rule  that  would 
necessitate  the  splitting  of  crude  oil 
production  streams  and  indicated  that 
continuation  of  the  rule  in  its  present 
form  would  be  preferable  to  the 
complexities  presented  by  the  primary 
proposal. 

While  the  State  of  New  Mexico  would 
support  any  relaxation  of  the  supplier/ 
purchaser  rule,  it  would  most  favor  the 
rule’s  complete  elimination  in  order  to 
have  the  greatest  degree  of  flexibility  in 
directing  New  Mexico’s  state  royalty  oil 
in  accordance  with  the  State 
administration’s  policy.  The  U.S. 
Department  of  Justice  submitted 
comments  in  support  of  the 
Department’s  view  that  the  DOE’s 
subsidies  for  small  refiners  have 
generally  been  unjustified.  The  Justice 
Department  recommended  elimination 
of  the  supplier/purchaser  rule  in  its 
entirety.  "The  State  of  Alaska  would 
support  the  continued  operation  of  the 
rule  if  amended  to  remove  any 
restrictions  on  advance  termination 
clauses  and  to  remove  price- 
decontrolled  crude  oil  from  its  scope  in 
order  to  give  the  State  sufficient 
flexibility  in  directing  state  royalty  oil. 

B.  First  Alternative  Proposal 

Description  of  Proposal.  Since  we 
believed  that  the  allocation  of  price- 
decontrolled  crude  oil  to  small  refiners 
might  not  be  a  factor  significantly 
affecting  the  competitive  viability  of 
these  firms,  we  proposed  alternatively 
to  amend  the  supplier/purchaser  rule  to 
provide  only  for  the  allocation  of  lower 
tier  crude  oil  and  upper  tier  crude  oil  to 
small  refiners.  This  proposal  would  be 
accomplished  by  means  of  essentially 
the  same  certification  process  as  that 
proposed  under  the  primary  proposal. 
We  also  were  of  the  opinion  that  this 
first  alternative  proposal  would  promote 
our  objective  of  easing  the  transition  to 
a  totally  deregulated  marketplace,  since 
the  volume  of  price-controlled  crude  oil 
will  decrease  each  month  as  phased 
deregulation  progresses  and  the 
operation  of  the  supplier/purchaser  rule 
would  thereby  diminish  as  well. 

Comments  Received.  Fourteen  small 
refiners  specifically  commented  on  the 


56734  Federal  Register  /  Vol.  45,  No.  166  /  Monday,  August  25,  1980  /  Rules  and  Regulations 


proposed  first  alternative  amendment 
Ten  of  these  firms  opposed  the  first 
alternative  proposal  either  on  the  same 
grounds  as  those  small  refiners  that 
opposed  the  primary  proposal  or 
because  they  felt  the  first  alternative 
proposal  would  not  insure  adequate 
supply  protection.  In  regard  to  this  latter 
position,  several  small  refiners  indicated 
strong  disagreement  with  the  ERA’S 
suggestion  that  the  allocation  of  price- 
decontrolled  crude  oil  is  not  a  factor 
significantly  affecting  the  competitive 
viability  of  small  refiners.  These  firms 
discussed  their  problems  in  obtaining 
crude  oil  of  qualities  appropriate  to  their 
refining  operations  and  facilities  at  any 
price. 

The  comments  of  the  large 
independent  and  the  major  refiners,  as 
well  as  the  comments  of  other 
respondents  which  expressed  opposition 
to  the  primary  proposal,  generally 
indicated  that  they  would  oppose  the 
first  alternative  proposal  on  the  same 
grounds  that  they  opposed  the  primary 
proposal. 

C.  Second  Alternative  Proposal 

Description  of  Proposal.  While  the 
primary  and  first  alternative  proposals 
reflected  our  preliminary  conclusion  that 
only  small  refiners  were  dependent  on 
the  supplier /purchaser  rule  for  access  to 
adequate  supplies,  we  recognized  that 
the  lack  of  a  regulatory  allocation 
scheme  might  hinder  the  equitable 
distribution  of  any  price-controlled 
crude  oil  released  from  the  scope  of  the 
rule. 

Furthermore,  we  questioned  whether 
the  possible  benefits  that  might  be 
derived  from  releasing  a  substantial 
portion  of  price-controlled  crude  oil  fi'om 
the  rule’s  scope  would  be  justified  in 
view  of  the  increased  opportunities  and 
incentives  to  violate  the  price 
regulations  that  such  action  might 
create.  With  these  uncertainties  in  mind, 
we  also  proposed  for  comment  a  second 
alternative  proposal  that  would  retain 
the  existing  supplier /purchaser  rule  for 
lower  tier  and  upper  tier  crude  oil  but 
would  exempt  price-decontrolled  oil 
from  the  scope  of  the  rule  altogether. 
Implementation  of  this  proposal  would 
make  the  upstream  certification 
requirements  under  the  primary  and  first 
alternative  proposals  unnecessary. 

Comments.  While  a  few  small  refiners 
appreciated  the  lesser  administrative 
inconvenience  that  would  arise  under 
the  second  alternative  proposal,  the 
comments  of  many  small  refiners 
indicated  that  continued  allocation  of 
price-controlled  crude  oil  to  large 
independent  and,  especially,  major 
refiners  would  remove  the  opportunity 
to  increase  their  share  of  price- 


controlled  crude  oil,  a  factor  they  deem 
necessary  if  they  are  to  be  in  a 
competitive  stance  following  total 
dere^lation. 

While  a  few  large  refiners  gave 
limited  approval  to  the  second 
alternative  proposal,  these  firms 
generally  preferred  that  the  rule  remain 
essentially  in  its  current  form  or  be 
eliminated  entirely.  These  firms  saw 
little  difference  between  the  current  rule 
and  the  second  alternative  proposal 
other  than  the  potential  confusion  in  the 
marketplace  if  the  proposal  were 
implemented.  All  six  trade  associations 
representing  refiners  were  opposed  to 
the  second  alternative  proposal, 
generally  because  they  could  not  see 
how  small  refiners  would  be  benefited 
by  such  a  rule  in  view  of  the  fact  that 
most  of  the  crude  oil  that  might  be  freed 
from  allocation  controls  would 
nevetheless  be  controlled  by  the  major 
integrated  oil  companies. 

Representatives  of  the  producing 
segment  of  the  industry  again  indicated 
their  preference  for  immediate 
elimination  of  the  rule  in  its  entirety. 
However,  these  commenters  showed 
some  limited  support  for  the  second 
alternative  proposal  in  the  absence  of 
immediate  removal  of  the  rule,  since 
producers  would  thereby  gain  a  greater 
degree  of  flexibility  than  they  now 
enjoy. 

D.  Third  Alternative  Proposal 

Description  of  Proposal.  We  also 
requested  comments  on  a  proposal  to 
eliminate  the  supplier/purchaser  rule 
entirely  if  we  determined  that  small 
refiners  would  not  be  adversely  affected 
by  the  removal  of  the  rule’s  protection. 

Comments.  Most  small  refiners’  trade 
associations  were  vigorously  opposed  to 
the  elimination  of  the  rule,  since  they 
believe  that  it  is  necessary  that  small 
refiners  secure  access  to  greater 
volumes  of  domestic  crude  oil, 
especially  price-controlled  crude  oil,  in 
order  to  be  on  a  competitive  footing 
when  they  enter  a  totally  deregulated 
marketplace.  However,  nine  small 
refiners  indicated  support  for  complete 
elimination  of  the  rule.  Some  of  these 
firms  first  refined  crude  oil  after  the 
supplier/purchaser  rule  was  adopted. 
Consequently,  they  have  derived  less 
benefit  from  its  operations,  but,  as  they 
point  out,  they  have  nevertheless 
survived.  These  firms,  as  well  as  a  few 
other  small  refiners,  believe  they  would 
be  in  a  better  position  to  secure  supplies 
if  the  rule  were  eliminated  entirely. 

Three  large  independent  refiners  and 
eight  major  refiners  would  find  total 
elimination  of  the  rule  acceptable. 
However,  several  of  these  firms  believe 
it  would  be  advisable  simply  to  wait 


while  phased  deregulation  gradually 
eliminates  the  utility  of  the  supplier/ 
purchaser  rule.  While  resellers  to  some 
extent  share  the  view  that  phased  ' 
deregulation  would  effect  a  smooth 
transition  to  total  deregulation,  they  also 
expressed  concern  that  complete 
elimination  of  the  supplier/purchaser 
rule  would  permit  other  marketers 
which  do  not  transport  crude  oil  even 
greater  opportunities  to  comer  supplies 
by  questionable  means. 

Representatives  of  the  crude  oil 
producing  industry  were  unanimously  in 
favor  of  complete  removal  of  the  rule. 
'This  group  expressed  the  view  that  even 
after  complete  recision  of  the  supplier/ 
purchaser  rule  independent  producers 
would  have  a  vested  interest  in 
promoting  small  refiners  as  a  means  of 
increasing  the  number  of  firms  that 
would  be  in  a  position  to  bid 
competitively  for  their  production 
following  total  deregulation. 

The  State  of  New  Mexico  and  the  U.S. 
Department  of  Justice  recommended 
complete  elimination  of  the  supplier/ 
purchaser  rule. 

E.  Sales  by  Small  Refiners 

Description  of  Proposal.  Based  on  our 
belief  that  the  ability  of  small  refiners  to 
secure  replacement  supplies  of  crude  oil 
is  more  limited  than  that  of  larger 
refiners,  we  also  proposed  to  adopt  an 
amendment  that  would  provide  that  the 
supplier/purchaser  rule  would  no  longer 
require  a  small  refiner  to  supply  crude 
oil  to  another  firm.  We  stated  that  this 
proposal  might  be  implemented  either 
by  amending  the  current  provisions  of 
§  211.63  or  in  conjunction  with  any  of 
the  other  proposals  (other  than  complete 
elimination  of  the  rule). 

Comments.  Only  nineteen 
commenters  responded  directly  to  the 
proposal  to  release  small  refiners  from 
all  supply  obligations  under  the  rule, 
including  those  to  other  small  refiners. 
Support  for  the  proposal  came  from  the 
small  refining  segment  of  the  industry 
and  two  resellers.  Those  voicing 
opposition  to  the  proposal  included  two 
small  refiners,  three  major  refiners,  a 
reseller,  and  one  refiners’  trade 
association.  Generally,  it  appeared  that 
those  firms  which  might  regain  the  use 
of  supplies  from  the  proposal's 
implementation  supported  such  action, 
while  those  which  might  thus  lose 
supplies  opposed  such  action.  The  view 
was  also  expressed  that  the  proposal 
was  unnecessary  and  another  example 
of  favoritism  to  small  refiners. 

F.  Proposed  Amendments  to 
Termination  Provisions 

1.  Bona  Fide  Offer: 
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Description  of  Proposal.  We  stated 
that  if  we  determined  to  reduce  the 
operation  of  the  supplier/purchaser  rule 
we  would  nevertheless  continue  to 
permit  a  producer  to  terminate  any 
relationship  with  respect  to  any  barrels 
of  crude  oil  which  the  purchaser  fails  to 
meet  a  permissible  higher  bona  fide 
offer.  We  proposed,  however,  to  amend 
§  211.63(d)(l](iii}  to  provide  that  a 
producer  may  not  rely  upon  a  higher 
bona  fide  offer  for  termination  purposes, 
unless  the  higher  offer  is  made  for  a 
minimum  period  of  ninety  days. 
Furthermore,  the  higher  offer  would  not 
be  considered  bona  fide  for  termination 
purposes  unless  the  supplier’s  current 
purchaser  is  provided  with  both  the 
name  of  the  ofieror  and  the  terms  of  the 
offer  in  writing  and  has  been  allowed 
fifteen  days  to  meet  the  higher  offer. 

Comments.  While  only  thirteen  small 
refiners  specifically  add^ssed  the 
proposed  changes  to  the  bona  fide  offer 
provisions,  these  firms  almost 
unanimously  supported  the  proposal,  as 
did  two  refiners’  trade  associations. 

They  asserted  that  the  vagueness  of  the 
current  bona  fide  offer  provisions  allows 
too  much  opportunity  for  a  supplier  to 
divert  supplies  to  another  purchaser 
without  any  intention  to  supply  that 
other  purchaser  on  a  continuing  basis,  in 
order  to  withdraw  from  an  existing 
supplier/purchaser  relationship.  The 
proposed  bona  fide  offer  criteria  were 
also  supported  by  several  firms  other 
than  small  refiners.  These  firms 
expressed  concern  over  the  current  lack 
of  specificity  in  the  bona  fide  provisions, 
which  they  believe  allows  greater 
opportunity  to  speculate  in  the 
marketplace.  However,  a  few  firms  took 
the  position  that  the  ERA  should  not  be 
taking  action  to  reinforce  these 
provisions  in  view  of  the  brief  time 
during  which  the  regulations  will  remain 
in  effect. 

2.  Waiver  and  Advance  Termination 
Clauses: 

Description  of  Proposal.  In 
Interpretation  1979-18,  Arizona  Fuels 
Corporation,  (44  FR  60266,  August  19, 
1979),  the  DOE  determined  that  current 
regulations  allow  consent  to  terminate  a 
supplier/purchaser  relationship  to  be 
given  in  advance  only  if  a  specific 
termination  date  is  stipulated  and  the 
other  requirements  of  §  211.63(d)(l)(iii) 
are  met.  The  DOE  has  also  determined 
that  in  particular,  limited  circumstances 
a  supplier  may  validly  terminate  a 
supplier/purchaser  relationship  in 
reliance  on  a  purchaser’s  prior  written, 
express  and  l^owing  waiver  of  its  rights 
under  §  211.63,  if  recognition  of  such 
waiver  will  not  thwart  the  legislative 
policy  which  the  supplier/purchaser  rule 


was  designed  to  effectuate. 
(Interpretation  1977-7,  State  of  Alaska. 

42  FR  31143,  Jime  20, 1977).  We  believe 
that  in  some  instances  purchasers  have 
been  able  to  secure  supplies  only  by 
complying  with  the  supplier’s  demand 
that  the  purchaser  give  advance  consent 
to  termination  or  “waive”  any  rights 
under  §  211.63. 

In  view  of  the  above  considerations, 
we  proposed  to  amend  §  211.63(d)  to 
provide  that  advance  termination  and 
“waiver”  clauses  in  contracts  entered 
into  after  such  time  as  this  proposal 
might  be  finalized  would  be  of  no  effect 
and  therefore  provide  no  basis  for 
termination  of  a  supplier/purchaser 
relationship  by  the  supplier.  On  the 
other  hand,  in  light  of  our  desire  to 
maximize  market  flexibility  and  to 
prepare  for  future  decontrol,  we  also 
proposed  in  the  alternative  to  remove 
any  restrictions  concerning  the 
utilization  of  advance  termination  and 
“waiver”  clauses. 

Comments.  Those  small  refiners  that 
commented  on  this  proposal  generally 
gave  strong  support  to  the  notion  of 
providing  that  advance  termination  and 
waiver  clauses  entered  into 
prospectively  would  not  provide  a  basis 
for  a  supplier  to  terminate  a  supplier/ 
purchaser  relationship.  A  few 
commenters  opposed  the  abrogation  of 
waiver  and  advance  termination  clauses 
since  such  practices  will  soon  be 
permissible  in  a  deregulated  market. 

Two  commenting  producers  indicated 
that  they  believe  there  should  be  no 
restrictions  on  the  use  of  waiver  and 
advance  termination  clauses,  since  such 
freedom  is  necessary  to  give  them 
adequate  discretion  in  choosing  those 
firms  with  which  they  will  do  business. 
The  State  of  Alaska. also  favored  the 
absence  of  any  restrictions  on  these 
practices,  since  it  would  then  have 
greater  flexibility  in  directing  the 
distribution  of  its  state  royalty  oil. 

3.  Higher  Bona  Fide  Offer  by  Small 
Refiner: 

Description  of  Proposal.  We  proposed 
in  the  event  we  determined  to  adopt  the 
primary  proposal  or  the  first  alternative 
proposal,  to  retain  those  provisions 
permitting  termination  of  a  supplier/ 
purchaser  relationship  if  the  producer 
receives  a  higher  bona  fide  offer  from 
another  prospective  purchaser. 
However,  we  also  proposed  an 
alternative  amendment  to  those 
provisions  relating  to  higher  bona  fide 
offers,  to  provide  that  any  supplier 
which  is  in  a  small  refiner’s  distribution 
chain  would  be  permitted  to  terminate  a 
supplier /purchaser  relationship  with 
respect  to  any  volume  of  price- 
controlled  crude  oil  in  reliance  on  a 
higher  bona  fide  offer  only  if  the  higher 


offer  was  made  by  another  small  refiner 
and  the  supplier’s  present  small  refiner 
purchaser  failed  to  meet  the  higher  offer. 

Comments.  Several  small  refiners  emd 
two  refiners’  trade  associations  were 
supportive  of  the  proposal.  The 
comments  of  those  opposing  the 
proposal  felt  that  su(^  a  rule  would 
provide  too  much  special  consideration 
for  small  refiners,  ^me  commenters  felt 
that  the  proposal  would  be  of  little 
practical  significance  if  the  first 
alternative  proposal  were  adopted,  since 
refiners  generally  pay  the  ceiling  price  in 
order  to  retain  their  supplies. 
Furthermore,  if  the  primary  proposal 
were  adopted,  such  a  restriction  would 
be  unnecessary  if  the  regulations  were 
clarified  to  state  expUciUy  that  the 
payment  of  a  premium  for  the  price- 
decontrolled  portion  of  a  stream  or 
volume  of  crude  oil  cannot  be  construed 
as  a  higher  bona  fide  offer  for  the  price- 
controlled  portion  of  that  crude  oil. 

4.  Elimination  of  Uimecessary 
Transactions: 

Description  of  Proposal.  We  believe 
that  the  greatest  economic  efficiency 
and  benefit  to  refiners  occurs  in  those 
instances  where  the  distribution  chain 
includes  only  those  transactions 
necessary  to  insure  delivery  of  crude  oil 
to  the  refiner.  Therefore,  we  proposed 
that  any  final  rule  issued  in  this 
proceeding  provide  that  any  supplier 
(producer  or  reseller)  and  any  purchaser 
(reseller  or  refiner)  involved  in  any 
refiner’s  crude  oil  distribution  chain  may 
eliminate  any  intermediate  suppliers 
and  purchasers  so  long  as  such  action 
would  not  result  in  the  diversion  of 
crude  oil  supplies  required  by  the  rule  to 
be  delivered  to  the  ultimate  refiner- 
purchaser.  We  further  proposed  that  a 
refiner  be  permitted  to  substitute  a  new 
reseller  for  any  reseller  currently 
supplying  the  refiner,  without  the 
consent  of  the  producer  or  other  supplier 
which  supplies  the  refiner’s  current 
reseller,  if  the  new  reseller  offers  to 
purchase  crude  oil  fi'om  the  current 
reseller’s  supplier  on  the  same  terms  as 
the  current  reseller. 

Comments.  Four  small  refiners,  three 
major  refiners  and  two  refiners’  trade 
associations  responded  to  the  ERA’S 
proposal  to  allow  a  refiner  and  any 
upstream  supplier  to  eliminate  any 
intervening  suppliers  and  purchasers. 
These  firms  generally  supported  the 
proposal  as  a  means  of  controlling  the 
burgeoning  impact  of  crude  oil  “traders” 
in  the  marketplace.  Several  firms  also 
supported  the  proposal  that  a  refiner  be 
permitted  to  substitute  a  new  reseller  for 
an  existing  one  without  the  consent  of 
the  producer  or  existing  reseller’s 
supplier.  These  commenters  stated  that 
such  an  amendment  would  promote 
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greater  efficiency  in  the  marketplace 
and  provide  refiners  the  same  discretion 
currently  enjoyed  by  producers. 

5.  Termination  in  Anticipation  of 
Sales  to  Small  Refiner: 

Description  of  proposal.  Section 
211.63(d)(l)(ii)  currently  provides  that  a 
supplier /purchaser  relationship  may  be 
terminated  by  a  producer  with  respect 
to  stripper  crude  oil,  provided  that  after 
termination  such  crude  oil  will  be  sold 
to  or  sold  for  resale  to  a  small  refiner 
which  will  process  the  stripper  crude  oil. 
Since  some  small  refiners  have 
indicated  that  this  provision  generally  is 
too  restrictive  to  be  of  significant  benefit 
to  small  refiners,  we  requested  both 
comments  as  to  the  utility  of  this 
provision  in  its  present  form  and 
suggestions  as  to  how  the  provision 
might  be  appropriately  modified.  We 
specifically  requested  comments  as  to 
whether  the  provision  should  be 
expanded  to  cover  any  category  of 
price-decontrolled  oil,  as  well  as  to 
whether  the  requirement  that  a  small 
refiner  process  the  crude  oil  should  be 
continued.  We  stated  that  we  might 
eliminate  this  provision  entirely  or 
modify  the  provision  to  cover  all 
categories  of  price-decontrolled  crude 
oil  and/or  permit  a  small  refiner  to 
exchange  or  sell  crude  oil  received 
pursuant  to  this  provision. 

Comments.  The  seven  small  refiners 
and  one  refiners’  trade  association 
which  commented  on  this  proposal  were 
in  favor  of  its  adoption  (especially  if  the 
rule  continues  to  allocate  crude  oil  to 
larger  firms],  since  they  believe  it  would 
enhance  the  ability  of  small  refiners  to 
obtain  adequate  supplies.  Major  refiners 
commenting  on  the  proposal  voiced  the 
concern  that  adoption  of  the  proposal 
could,  by  increasing  the  dependence  of 
small  refiners  on  the  rule,  generate 
support  for  an  extension  of  the  EPAA. 

III.  Response  to  Comments  and 
Amendments  Adopted 

A.  Primary  Proposals  and  Proposed 
Alternatives  to  Primary  Proposal 

In  light  of  the  comments  received,  we 
have  determined  that  in  order  to  best 
further  the  purposes  of  the  EPAA, 
including  the  objectives  of  phased 
decontrol,  we  should  adopt  essentially  a 
combination  of  the  first  and  second 
alternative  proposals,  as  modified  in 
light  of  the  comments. 

First,  we  have  determined  that 
continued  allocation  of  price- 
decontrolled  crude  oil  pursuant  to  the 
supplier/purchaser  rule  is  unnecessary 
to  further  the  objectives  of  the  EPAA. 
Under  the  current  regulations,  the  bona 
fide  offer  provision  to  a  large  degree 
eliminates  supply  protection  for  price- 


decontrolled  crude  oil.  Therefore,  to 
minimize  regulatory  interference  with 
market  mechanisms  we  are  eliminating 
entirely  from  the  scope  of  the  supplier/ 
purchaser  rule  the  allocation  of  price- 
decontrolled  crude  oil. 

Second,  consistent  with  the  first 
alternative  proposal,  we  have 
determined  that  during  the  transition  to 
a  decontrolled  domestic  market  small 
refiners  have  a  continuing  need  for  the 
protection  of  the  supplier/purchaser  rule 
with  respect  to  price-controlled  crude 
oil.  In  light  of  the  comments,  however, 
we  have  also  determined  that  large 
independent  refiners  should  likewise 
continue  to  receive  the  protections  of 
the  supplier/purchaser  rule  with  respect 
to  price-controlled  crude  oil.  Our 
tentative  determination  that  major 
refiners  do  not  need  the  protections  of 
the  rule  with  respect  to  price-controlled 
oil  was  confirmed  in  the  comments. 

Third,  in  light  of  the  unanimous 
opposition  to  the  complicated 
certification  provisions  in  the  first 
alternative  proposal,  we  are  not 
adopting  any  certification  requirements. 
Rather,  to  minimize  administrative 
burdens  and  any  problems  associated 
with  the  implementation  of  the  new  rule, 
we  are  essentially  retaining  the  present 
supplier/purchaser  rule,  but  eliminating 
from  its  scope  sales  of  price-controlled 
crude  oil  to  major  refiners  and  all  sales 
of  price-decontrolled  crude  oil.  Thus, 
supplier/purchaser  relationships  for 
price-controlled  oil  between  producers 
and  resellers,  between  producers  and 
refiners  (other  than  major  refiners) 
between  resellers,  and  between  resellers 
and  refiners  (other  than  major  refiners) 
will  remain  in  efifect.  This  ensures  that 
supply  systems  for  small  and 
independent  refiners  will  remain  intact. 
It  also  necessarily  means  that 
relationships  between  producers  and 
resellers,  and  between  resellers,  that 
were  intermediate  to  the  ultimate 
relationship  to  a  major  refiner,  will 
remain  in  effect  even  though  the  major 
refiner  will  no  longer  have  a  protected 
supplier/purchaser  relationship. 
However,  as  more  fully  discussed 
below,  in  order  to  promote  market 
efficiency  today’s  amendments  will 
permit  any  refiner,  regardless  of 
whether  it  is  itself  protected  by  the  rule, 
to  terminate  any  relationship  between 
two  resellers  with  respect  to  crude  oil 
purchased  by  that  refiner. 

Our  purpose  in  retaining  all  of  these 
producer/reseller  and  reseller/reseller 
relationships  is  not  to  benefit  resellers, 
but  rather  to  protect  the  small  and 
independent  refiners  that  ultimately 
receive  crude  oil  through  resellers.  We 
recognize  that  maintenance  of  all  these 


reseller  relationships  will  protect  some 
resellers  whose  price-controlled  crude 
oil  is  not  ultimately  sold  to  small  and 
independent  refiners,  but  we  believe 
that  by  simply  retaining  these  existing 
relationships  the  purpose  of  protecting 
the  supply  systems  of  small  and 
independent  refiners  will  be  furthered 
without  a  complicated  certification 
process.  Moreover,  the  modified  reseller 
substitution  rule,  discussed  below,  will 
to  a  large  degree  allow  for  elimination  of 
unnecessary  resellers  from  a  supplier/ 
purchaser  supply  system. 

Inherent  in  our  amendment  to 
eliminate  price-decontrolled  crude  oil 
from  the  scope  of  the  supplier/purchaser 
rule  is  the  phasing  out  of  the  rule  as 
greater  volumes  of  crude  oil  become 
exempt  from  first  sale  price  restrictions. 
In  this  way,  we  believe,  those  refiners 
that  remain  protected  under  the  rule  will 
gradually  have  their  protection 
diminished,  and  this  gradual  process 
will  enable  them  to  prepare  for  total 
decontrol.  Moreover,  by  eliminating 
from  the  supplier/purchaser  rule  that 
crude  oil  sold  to  major  refiners,  we  will 
be  allowing  small  and  independent 
refiners  to  acquire  those  volumes  that 
were  formerly  dedicated  to  the  majors 
under  the  rule. 

We  recognize  that  in  allocating  only 
price-controlled  crude  oil  we  are  not 
allocating  the  entire  stream  of  crude  oil 
from  a  particular  property.*  We  also 
recognize  that  there  may  be 
administrative  and  technical 
considerations  with  respect  to  certain 
properties  that  create  problems  in 
splitting  the  stream  between  different 
first  purchasers.  Nothing  in  the 
amendment  we  are  adopting  requires 
producers  to  split  streams  not  already 
split.  In  requiring  maintenance  of  a 
supplier/purchaser  relationship  with 
respect  to  the  price-controlled  volumes, 
the  rule  makes  no  requirement  with 
respect  to  the  price-decontrolled 
volumes.  Producers  are  free  to  sell  the 
price-decontrolled  volumes  to  the  same 
purchaser  as  the  price-controlled 
volumes  or  to  a  different  purchaser.  This 
decision  will  be  a  business  decision 
taken  in  light  of  relevant  factors, 
including  any  costs  or  administrative 
and  logistical  difficulties  involved  in 


*  Under  the  current  rules,  the  entire  production  of 
a  property  is  allocated  by  means  of  supplier/ 
purchaser  relationships.  Large  properties  with 
multiple  purchasers  of  the  production  may  already 
have  so-called  split-stream  supplier/purchaser 
relationships.  Even  where  the  entire  production  of  a 
property  is  allocated  under  the  current  rule  to  a 
single  purchaser,  the  termination  provisions  of  the 
current  rule  provide  for  termination  of  a  relationship 
with  respect  to  any  crude  oil  subject  to  the 
relationship.  Thus,  the  relationship  could  be 
terminated  with  respect  to  a  portion  of  the  entire 
production,  resulting  in  a  split  stream. 
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splitting  the  stream.  If  some  resellers  are 
able  to  devise  methods  for  economically 
and  practically  splitting  streams,  this 
ability  may  make  them  attractive 
candidates  to  producers  under  the 
reseller  substitution  rule. 

In  discussing  our  second  alternative 
proposal,  we  noted  our  concern  that 
elimination  of  the  supplier/purchaser 
rule  with  respect  to  price-controlled 
crude  oil  would  create  an  incentive  for 
pricing  violations  as  new  purchasers 
attempted  to  obtain  those  volumes.  In 
adopting  our  amendments,  we  have 
mitigated  this  concern  by  limiting  the 
price-controlled  crude  oil  exempt  from 
the  rule  to  that  crude  oil  heretofore  sold 
to  majors.  Nevertheless,  we  wish  to  note 
that  §  210.62(c],  the  normal  business 
practices  rule,  forbids  any  practice 
which  constitutes  a  means  to  obtain  a 
price  higher  than  is  permitted  by  the 
regulations.  Offering  a  higher  than 
market  price  for  the  price-decontrolled 
portion  of  a  stream  of  oil  formerly  sold 
to  a  major  refiner,  for  example,  in  order 
to  obtain  the  price-controlled  portion 
that  is  no  longer  subject  to  the  supplier/ 
purchaser  rule  would  be  such  a 
prohibited  practice. 

Specifically,  in  light  of  all  of  the 
considerations  discussed  above,  we  are 
amending  the  “scope”  section  of  the 
rule,  §  211.63(a),  to  eliminate  from  the 
scope  of  the  supplier/purchaser  rule  (1) 
price-decontrolled  crude  oil  and  (2) 
crude  oil  not  sold  to  a  reseller,  small 
refiner,  or  independent  refiner.  No 
change  is  made  to  §  211.63(b),  the 
“general  rule.”  Section  §  211.63(c)  is 
amended  to  conform  with  the  change  in 
the  scope  of  the  rule  to  include  only 
price-controlled  oil.  Also,  we  have 
added  a  new  paragraph  (4)  to  this 
section,  which  is  intended  to  clarify 
resellers’  responsibilties  as  volumes  of 
price-controlled  oil  diminish. 

B.  Other  Proposals 

1.  Wavier  and  Advance  Termination 
Clauses: 

As  noted  in  Part  II  above,  we 
proposed  in  the  alternative  either  to 
prohibit  such  clauses  absolutely  or  to 
allow  them  without  restriction. 

The  purpose  of  the  amendments 
adopted  today  is  generally  to  decrease 
regulatory  restrictions  with  regard  to 
supplier/purchaser  relationships,  so 
long  as  the  diminishing  volumes  of 
price-controlled  crude  oil  currently 
being  supplied  to  small  and  independent 
refiners  are  protected.  In  light  of  this 
general  purpose  of  the  amendment  and 
in  view  of  the  comments  on  this  issue, 
we  have  determined  to  loosen 
restrictions  on  these  clauses,  but  in  light 
of  small  refiners’  concerns  we  are  not 
eliminating  all  restrictions. 


Specifically,  we  are  amending 
§  211.63(d)(l)(i)  to  create  two  separate, 
allowable  forms  of  termination  clauses. 
The  first,  which  applies  to  all  supplier/ 
purchaser  relationships,  retains  the 
current  rule  regarding  termination 
clauses,  slightly  reworded.  This  section 
would  not  change  the  requirement  for  a 
specified  termination  date  (see 
especially  Interpretation  1979-18, 

Arizona  Fuels  Corporation,  supra).  The 
requirement  in  the  current  rule  to  obtain 
the  consent  of  subsequent  purchasers  is 
modified  to  make  clear  that  only  the 
consent  of  those  subsequent  purchasers 
protected  by  the  supplier/purchaser  rule 
is  required.  The  second  form  of 
termination  clause  applies  only  to  new 
supplier/purchaser  relationships  created 
after  the  effective  date  of  this 
amendment.  With  respect  to  these 
relationships,  if  a  contract  entered  into 
after  the  effective  date  of  this 
amendment  expressly  so  provides, 
either  the  supplier  or  purchaser  may 
terminate  the  relationship  without 
obtaining  the  permission  of  subsequent 
purchasers.  Moreover,  the  requirement 
for  a  specified  termination  date  is  not 
applicable. 

The  primary  reason  for  the  substantial 
change  with  respect  to  future 
relationships  is  to  enable  the  former 
sellers  to  major  refiners  to  sell  price- 
controlled  oil  to  small  and  independent 
refiners  with  an  assurance  that  by  so 
doing  they  will  not,  by  reason  of 
§  211.63(b)(2),  be  creating  a  new 
supplier/purchaser  relationship  into 
which  they  would  be  frozen.  Under  the 
amended  supplier/purchaser  rule  we  are 
adopting,  while  new  contracts  with 
respect  to  price-controlled  oil  would  in 
the  absence  of  a  termination  or  waiver 
clause  create  a  new  supplier/purchaser 
relationship  (unless  the  purchaser  is  a 
major  refiner),  the  seller  can  assure  by 
including  such  a  clause  that  the  contract 
will  be  terminable  according  to  its  terms 
without  regard  to  the  supplier/purchaser 
rule. 

One  exception  to  this  new  broad 
termination  and  waiver  provision  is  the 
situation  where  a  producer  or  refiner 
substitutes  a  reseller  pursuant  to  the 
reseller  substitution  provision  described 
below.  If  these  substitutions  could 
create  new  supplier/purchaser 
relationships  for  purposes  of  this 
provision,  the  possibility  that  a  supplier 
might  insist  on  a  waiver  or  termination 
clause  could  create  a  severe 
disincentive  to  a  refiner  to  substitute  a 
new  upstream  reseller  or  itself  in  place 
of  the  existing  reseller.  Similarly,  a 
producer  might  be  inclined  to  replace  his 
current  reseller  solely  to  create  a  new 
relationship  where  he  could  insist  on  a 


waiver  or  termination  clause. 

Accordingly,  to  maintain  neutrality  with 
respect  to  substitutions,  new 
relationships  arising  from  substitutions 
imder  the  reseller  substitution  provision 
will  not  be  considered  a  new  supplier/ 
purchaser  relationship  for  purposes  of 
the  waiver  or  termination  dause 
provision. 

2.  Elimination  of  Unnecessary 
Transactions  (Reseller  Substitution): 

As  indicated  in  Part  II  of  this 
preamble,  we  proposed  that  suppliers  - 
and  purchasers  be  able  to  substitute  or 
eliminate  intermediate  suppliers  or 
purchasers  so  long  as  the  change  did  not 
divert  crude  oil  from  the  protected 
refiners.  This  proposal  was  made  in 
recognition  of  the  fact  that  the  supplier/ 
purchaser  rule  is  not  aimed  at  protecting 
resellers  and  in  light  of  our  desire  to 
enable  the  market  to  achieve  the  most 
efficient  distribution  system  between 
producers  and  refiners.  The  comments 
generally  supported  this  proposal. 
Moreover,  as  indicated  above,  to  avoid 
burdensome  certification  requirements 
we  have  left  in  place  reseller 
relationships  not  strictly  required  to 
assure  supplies  to  small  and 
independent  refiners:  these  relationships 
heretofore  involved  in  moving  supplies 
to  major  refiners  should  also  be  subject 
to  modification  where  such  action  would 
promote  maximum  efficiencies. 

Accordingly,  we  are  generally 
adopting  this  proposal  as  modified  in 
light  of  the  general  amendment  adopted. 
Moreover,  we  are  retaining  the  current 
regulatory  provision  allowing  producers 
to  substitute  new  resellers,  but  have 
modified  it  to  make  such  substitution 
more  easily  accomplished.  These 
changes  are  made  in  order  to  minimize 
regulatory  interference  with  market 
mechanisms  and  to  promote  economic 
efficiency.  In  restoring  a  greater  amount 
of  flexibility  with  respect  to  the  reseller 
market,  we  are  furthering  competition  in 
the  distribution  and  marketing  of  crude 
oil. 

Specifically,  we  are  creating  a  new 
§  211.63(d)(3)  that  would  delineate  the 
circumstances  under  which  a  producer 
or  a  refiner  may  substitute  or  eliminate 
a  reseller  with  respect  to  price- 
controlled  crude  oil.  This  provision 
would  not  apply  to  price-decontrolled 
oil  because  it  would  no  longer  be  subject 
to  the  supplier/purchaser  rule. 

Paragraph  (i)  of  the  new  §  211.63(d)(3) 
allows  a  producer  to  substitute  a  new 
reseller  for  his  current  reseller  without 
the  approval  of  subsequent  purchasers, 
so  long  as  the  producer  assures  that  the 
subsequent  purchasers  having  supplier/ 
purchaser  relationships  under  the  rule 
will  receive  the  same  volumes  on  the 
same  terms  as  they  would  have  from  the 
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previous  reseller.  We  believe  that  this 
provision  will  enable  resellers  to 
compete  effectively  for  new  business  on 
the  basis  of  the  services  they  can  sell  to 
the  producer,  and  will  enable  producers 
to  pick  resellers  on  the  basis  of  services. 

Paragraph  (ii)  of  this  new  section 
allows  a  reOner  to  terminate  any 
supplier/purchaser  relationship 
protected  by  the  rule  involving  a  reseller 
in  the  series  of  relationships  involving  a 
given  crude  qU  between  the  refiner  and 
the  producer^^at  is,  the  refiner  may 
terminate  a  relationship  even  to  which  it 
is  not  a  party,  as  well  as  a  relationship 
to  which  it  is  a  party,  with  respect  to 
crude  oil  it  purchases.  The  refiner  then 
can  purchase  directly  fi'om  the  producer 
or  remaining  reseller  or  substitute  a  new 
reseller  of  its  own  choosing.  However, 
the  refiner  cannot  terminate  the 
relationship  between  the  producer  and 
the  first  purchaser  without  the 
agreement  of  the  producer.  The  services 
performed  by  some  resellers  on  behalf 
of  producers  can  be  extremely  important 
to  the  producer,  and  only  with  the 
producer’s  permission  should  another 
reseller  take  that  place.  This  provision 
could  be  used,  for  example,  in  the 
following  series:  Producer — Reseller  A — 
Reseller  B — Reseller  C — Refiner.  The 
refiner  could  substitute  itself  for 
Resellers  B  and  C.  It  could  substitute 
Reseller  C  for  Reseller  B.  Or  it  could 
substitute  Reseller  D  for  Resellers  B  and 
C.  Or,  with  the  producer’s  agreement, 
the  refiner  could  purchase  directly  fi'om 
the  producer  or  could  substitute  another 
reseller  for  Resellers  A,  B,  and  C.  In 
each  case  the  series  of  transactions 
would  be  shortened  to  the  probable 
benefit  of  the  refiner.  We  believe  this 
provision  will  enable  resellers  to 
compete  for  new  business  with  refiners 
by  offering  possible  lower  prices  to 
refiners  by  reduced  numbers  of 
transactions  between  the  producer  and 
the  refiner.  It  should  be  noted  that  even 
a  refiner  that  itself  is  not  a  party  to  any 
protected  supplier/purchaser 
relationship  (e.g.,  a  major  refiner]  may 
under  this  substitution  provision 
terminate  a  protected  relationship 
between  resellers  with  respect  to  crude 
oil  supplied  to  the  refiner.  Similarly,  for 
example,  a  small  refiner  that  purchases 
crude  oil  from  a  reseller  under  a 
contract  waiving  the  supplier/purchaser 
rule  can  also  make  use  of  the 
substitution  rule  with  respect  to  that 
reseller  and  other  resellers  in  the 
distribution  system  for  that  oil. 

As  expl.vined  above,  new 
relationships  created  as  a  result  of  a 
reseller  substitution  are  not  deemed  new 
relationships  for  purposes  of  the  waiver 
or  termination  clause  provision.  This  is 


to  ensure  that  substitutions  are  made  for 
legitimate  business  reasons  and  not 
merely  to  enable  a  firm  to  insist  upon  a 
waiver  or  termination  clause.  As  a 
corollary  to  this  exception  to  the  new 
waiver  and  termination  provision,  we 
are  adopting  a  new  paragraph  (iii]  to 
prevent  substitutions  merely  to  create  a 
protected  supplier/purchaser 
relationship  where  one  did  not  exist 
prior  to  the  substitution.  For  example,  as 
noted  above,  a  small  refiner  that 
purchases  price-controlled  crude  oil 
from  a  reseller  under  a  contract  that 
waives  the  supplier/purchaser  rule  can 
make  use  of  the  reseller  substitution  rule 
to  terminate  upstream  supplier/ 
purchaser  relationships,  thus  shortening 
the  series  of  transactions  between  the 
refiner  and  the  producer.  In  so  doing, 
however,  the  refiner  should  not  be  able 
to  create  a  protected  relationship  imder 
the  supplier/purchaser  rule,  when  it  did 
not  have  such  a  protected  relationship 
before  the  substitution.  Otherwise,  the 
substitution  might  be  made  only  to 
achieve  protection  under  the  supplier/ 
purchaser  rule  and  not  for  legitimate 
business  reasons.  Accordingly,  we  have 
included  this  paragraph  (iii)  to  assure  ^ 
that,  where  the  series  of  transactions 
between  the  producer  and  the  refiner 
are  not  all  protected  supplier/purchaser 
relationships  tmder  this  rule,  while 
terminations  and  substitutions  can  be 
made  for  those  relationships  that  are 
protected,  those  substitutions  will  not  by 
reason  of  the  general  supplier/purchaser 
rule  create  any  new  protected 
relationships. 

3.  Other  Proposals: 

We  are  not  adopting  the  proposals 
that  (1)  would  exempt  small  refiners 
fi'om  supply  obligations,  (2)  would 
amend  the  bona  fide  offer  provision 
(which  has  only  been  conformed  in  light 
of  the  change  to  the  scope  of  the  rule),  or 
(3)  would  have  expanded 
§  211.63(d)(l)(ii)  to  other  types  of 
decontrolled  oil  besides  stripper  crude 
oil  (in  light  of  the  changed  scope  of  the 
rule,  this  provision  has  been  totally 
deleted).  After  consideration  of  the 
comments,  and  in  light  of  the  changed 
scope  to  the  rule,  we  determined  that 
the  problems  or  questions  which  led  us 
to  make  these  proposals  were  either 
eliminated  or  substantially  alleviated  by 
the  changes  we  did  adopt. 

V.  Procedural  Matters 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a]  of  the  Department  of 
Energy  Act  (DOE  Act,  42  U.S.C.,  section 
7101  et  seq.,  Pub.  L.  95-91,  as  amended) 
we  have  referred  this  rule  to  the  Federal 
Energy  Regulatory  Conunission  (FERC) 


for  a  determination  whether  the 
proposed  rule  would  significantly  affect 
any  matter  within  the  Commission’s 
jurisdiction.  On  June  30, 1980,  following 
an  opportunity  to  review  the  proposal 
pursuant  to  which  this  rule  is  being 
adopted,  the  FERC  informed  the  ERA 
that  it  declined  to  determine  that  it  may 
significantly  affect  any  of  its  function. 

B.  National  Environmental  Policy  Act 

It  has  been  determined  that  these 
amendments  do  not  constitute  a  “major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment” 
within  the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA,  42 
U.S.C.,  et  seq.),  and  therefore  an 
environmental  assessment  or  an 
environmental  impact  statement  is  not 
required  by  NEPA  and  applicable  DOE 
regulations  for  compliance  with  NEPA. 

C.  Executive  Order  12044 

Executive  Order  12044  (43  FR 12661, 
March  23, 1978]  requires  that  a 
regulatory  analysis  be  prepared  for  all 
significant  regulations  which  are  likely 
to  have  a  major  impact.  The  ERA 
prepared  a  draft  regulatory  analysis  in 
conjunction  with  the  formulation  of  the 
May  1978  proposals  issued  in  this 
proceeding.  A  summary  of  that  analysis 
was  provided  in  the  May  1978  notice  of 
proposed  rulemaking.  A  final  regulatory 
analysis  has  been  prepared  after 
reviewing  the  comments  received  in  this 
proceeding.  Copies  of  this  analysis  are 
available  for  inspection  in  the  DOE 
Freedom  of  Information  Office,  Room 
5B-180,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  A  summary  of  the  ERA’S  final 
regulatory  analysis  supporting  today’s 
amendments  follows. 

Summary  of  the  Final  Regulatory 
Analysis  of  Amendments  to  Supplier/ 
Purchaser  Rule 

The  Final  Regulatory  Analysis  is 
generally  consistent  with  the 
assumption  in  the  Draft  Regulatory 
Analysis  and  Notice  of  Proposed 
Rulemaking  that  any  relaxation  of  the 
supplier/purchaser  rule  which  does  not 
jeopardize  the  continuation  of  supplies 
to  small  refiners  will  have  the  effect  of 
freeing  up  volumes  of  crude  oil  for 
potential  purchase  by  small  refiners. 

The  Draft  Regulatory  Analysis  had 
used  data  for  the  month  of  April  1979  in 
describing  the  volumes  and  percentages 
of  various  tiers  of  crude  oil  purchased 
by  the  various  classes  of  refiners.  The 
Final  Regulatory  Analysis  generally 
overcomes  the  limitations  of  using  one 
month’s  data  by  displaying  data  for  the 
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full  calendar  year  1979.  Furthermore, 
inasmuch  as  major  objections  were 
received  in  public  comments  that  large 
independent  refiners  did  not  have  the 
purchasing  knowledge  and  economic 
power  to  protect  themselves  from 
limitations  of  crude  oil  supply  as  do 
major  refiners,  the  Final  Regulatory 
Analysis  separates  large  independent 
refiners  from  large  integrated  (major) 
refiners  in  the  data  tables. 

The  Analysis  shows  that,  for  first 
purchases  subject  to  the  supplier/ 
purchaser  rule,  large  independent 
refiners'  circumstances  are  much  more 
similar  to  those  of  small  refiners  than  to 
those  of  major  refiners.  When  purchases 
of  price-controlled  oil  by  refiners  are 
considered  for  1979,  the  major  refiners 
are  shown  to  have  purchased  83.5 
percent  of  all  lower  tier  oil  and  65.8 
percent  of  all  upper  tier  oil  purchased  by 
refiners,  while  the  large  independent 
refiners  and  small  refiners  shared  the 
remainder.  Examining  first  purchases 
data  in  another  way,  major  refiners  are 
shown  to  have  obtained  82.6  percent  of 
all  of  their  first  purchases  as  price- 
controlled  oil,  while  small  refiners 
obtained  only  62.3  percent  of  their  first 
purchases  as  price-controlled  oil.  The 
large  independent  refiners  obtained  89.2 
percent  of  their  first  purchases  as  price- 
controlled  oil,  but  this  figure  is 
substantially  inflated  by  the  influence  of 
Sohio's  access  to  Alaskan  North  Slope 
(upper  tier)  crude  oil.  This  is  revealed  by 
the  fact  that,  for  the  large  independent 
refiners,  9.3  percent  of  their  first 
purchases  were  lower  tier  oil,  while  79.9 
percent  was  upper  tier  oil. 

Eliminating  first  purchases  of  crude  oil 
by  large  integrated  refiners  from  the 
protection  of  the  supplier/purchaser  rule 
will  make  substantial  additional 
volumes  potentially  available  to  small 
refiners,  as  documented  by  analyzing 
the  source  of  first  purchases  for  major 
refiners  for  the  month  of  December  1979. 
During  this  month,  major  refiners  made 
87  percent  of  their  first  purchases  of 
lower  tier  oil  either  from  affiliated 
companies  or  from  other  major  refiners. 
For  upper  tier  oil,  the  portion  purchased 
from  affiliates  and  other  major  refiners 
was  85  percent.  These  volumes  will 
most  likely  continue  to  be  bought  and 
sold  between  these  firms 
notwithstanding  the  removal  of  the 
supplier /purchaser  rule.  However,  the 
volumes  of  lower  tier  and  upper  tier  oil 
purchased  from  sources  other  than 
affiliates  or  other  majors  (small  refiners 
and  independent  producers)  will 
become  potentially  available  for 
purchase  by  small  refiners.  These 
volumes  are  substantial — 5.6  million 
barrels  of  lower  tier  and  7.6  million 


barrels  of  upper  tier  oil  in  December  of 

1979.  This  represents  about  50  percent  of 
the  amount  of  price-controlled  oil 
purchased  by  small  refiners  from  all 
sources  in  an  average  month  in  1979. 
Thus,  even  if  only  15  or  20  percent  of  the 
volumes  purchased  by  major  refiners 
and  removed  from  the  supplier/ 
purchaser  rule  is  available  to  small 
refiners,  the  incremental  amounts 
available  to  small  refiners  will  be 
substantial. 

The  Final  Regulatory  Analysis  also 
displays  volumes  and  percentages  of 
first  purchases  for  non-price-controlled 
oil  and  describes  generally  the  effect  of 
removing  this  category  of  oil  ft-om  the 
application  of  the  supplier/purchaser 
rule.  Inasmuch  as  the  effect  of  the  rule 
on  sales  of  this  oil  had  been  limited  only 
by  the  requirements  of  the  bona  fide 
offer  provisions  of  the  rule,  it  is  not 
expected  that  the  recision  of  these 
requirements  will  have  any  major 
impact  on  the  acquisition  of 
decontrolled  oil  by  any  particular  group 
of  refiners. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L.  93-511,  Pub.  L  94-99,  Pub. 

L.  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq.,  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 

L.  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq., 

Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L  95-619,  and  Pub.  L.  96- 
30;  Department  of  Energy  Organization  Act, 

42  U.S.C.  §  7101  et  seq..  Pub.  L  95-91,  Pub.  L 
95-509,  Pub.  L  95-619,  Pub.  L.  95-620,  and 
Pub.  L.  95-621:  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing.  Part 
211  of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Issued  in  Washington,  D.C.,  August  18, 

1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

1. 10  CFR  211.63  is  revised  to  read  as 
follows: 

§  2 1 1 .63  Domestic  crude  oil  supplier/ 
purchaser  relationships. 

(a)  Scope.  This  section  provides  for 
the  allocation  of  crude  oil  produced  in 
the  United  States  the  first  sale  of  which 
is  subject  to  the  ceiling  price  limitations 
of  Part  212  of  this  chapter,  other  than 
crude  oil  which  is  the  subject  of  (1) 
purchases  and  sales  made  to  comply 
with  §  211.65  of  this  subpart;  (2)  sales  of 
crude  oil  made  pursuant  to  Parts  225  and 
225a,  Chapter  II  of  Title  30  of  the  Code 
of  Federal  Regulations;  (3)  a  sale  to 
other  than  a  reseller,  small  refiner  or 


independent  refiner;  and  (4)  the  first  sale 
of  any  domestic  crude  oil  produced  and 
sold  from  a  property  from  which 
domestic  crude  oil  was  not  produced 
and  sold  prior  to  January  1, 1976. 

(b)  General  rule.  (1)  All  supplier/ 
purchaser  relationships  with  respect  to 
crude  oil  within  the  scope  of  paragraph 

(a)  of  this  section  which  were  in  effect 
under  contracts  for  sales,  purchases  and 
exchanges  of  domestic  crude  oil  on 
January  1, 1976  shall  remain  in  effect  for 
the  duration  of  this  program;  provided, 
however,  that  any  such  supplier/ 
purchaser  relationship  to  which  this 
section  is  applicable  may  be  terminated 
as  provided  in  paragraph  (d)  of  this 
section. 

(2)  Once  any  first  sale,  purchase  of 
exhange  or  domestic  crude  oil  is  made 
which  is  exempt  fi-om  this  rule  pursuant 
to  paragraph  (a)(4)  of  this  section,  or 
once  the  sale,  pmchase  or  exchange  of 
any  domestic  crude  oil  that  has  at 
anytime  been  the  subject  of  a  supplier/ 
purchaser  relationship  under  paragraph 

(b) (1)  of  this  section  is  made  in 
accordance  with  this  section  to  a  firm 
that  was  not  the  purchaser  thereof  on 
January  1, 1976,  or  has  not  continued  to 
purchase  that  crude  oil  without 
interruption  since  December  31, 1975,  a 
supplier/purchaser  relationship  between 
the  seller  and  purchaser  shall  be 
established  thereafter  under  this  section 
as  though  it  had  been  in  effect  on 
January  1, 1976. 

(3)  The  provisions  of  this  paragraph 
(b)  shall  not  (i)  operate  to  validate  any 
supplier/purchaser  relationship  in  effect 
on  January  1, 1976  where  the  purchaser 
of  Ae  domestic  crude  oil  involved  was 
not  the  lawful  purchaser  thereof  under 
the  provisions  of  this  section  as  in  effect 
at  any  time  prior  to  February  12, 1976,  or 
(ii)  impair  any  purchaser’s  right  to 
continue  to  receive  the  volumes  of 
domestic  crude  oil  flowing  to  it  on 
December  1, 1973  or  such  later  date  at 
which  its  supplier/purchaser 
relationship  was  established  under  this 
section  as  in  effect  prior  to  February  12, 
1976. 

(c)  Supply  obligations  and  purchase 
rights.  (1)  Obligations  and  rights 
incident  to  supplier/purchaser 
relationships  under  ^is  section 
applicable  to  crude  oil  production  from 
a  property  (as  defined  in  Part  212)  in  a 
given  month  shall  not  exceed  the  actual 
production  for  the  month  from  that 
property  of  crude  oil  the  first  sale  of 
which  is  subject  to  the  ceiling  price 
limitations  of  Part  212  of  this  chapter. 

(2)  Where  the  volume  of  such  crude  oil 
produced  by  a  property  in  a  given  month 
is  below  December  1975  levels,  the 
supply  obligations  imder  this  section  for 
that  production  shall  be  reduced  for  that 
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month  as  to  each  January  1, 1976 
purchaser  of  that  production  on  a 
prorata  basis,  based  on  the  respective 
volumes  purchased  by  each  such 
purchaser  in  December  1975. 

(3)  Increased  production  of  such  crude 
oil  from  a  property  over  December  1975 
production  levels  shall  be  sold 
proportionately  to  the  same  purchaser  or 
purchasers  that  are  entitled  to  purchase 
the  December  1975  levels  of  such  crude 
oil  production  of  that  property  under 
this  section. 

(4)  A  purchaser  of  crude  oil  subject  to 
this  section  that  receives  a  prorata 
reduction  or  increase  of  such  crude  oil 
pursuant  to  paragraphs  (c)  (2)  or  (3)  of 
this  section  or  this  paragraph  shall 
likewise  prorate  any  supply  obligations 
with  respect  to  such  oil  that  such 
purchaser  may  have  under  this  section. 

(5)  In  the  event  that  a  property  which 
produces  crude  oil  subject  to  this  section 
is  transferred  to  a  new  owner,  the 
obligation  to  supply  the  January  1, 1976 
purchasers  of  that  property’s  crude  oil 
production  shall  attach  to  the  new 
owner  and  new  supplier/purchaser 
relationships  subject  to  this  section  shall 
be  established  on  that  basis. 

(6)  In  the  event  that  a  refinery  to 
which  crude  oil  subject  to  this  section  is 
supplied  is  transferred  to  a  new  owner, 
the  right  to  purchase  such  crude  oil  shall 
for  purposes  of  this  section  be 
transferred  to  the  new  owner  of  the 
refinery  and  a  new  supplier/purchaser 
relationship  subject  to  this  section  shall 
be  established  on  that  basis. 

(d)  Termination  of  supplier/purchaser 
relationships.  Any  supplier/purchaser 
relationship  established  under 
paragraph  (b)  of  this  section  may  be 
terminated  as  follows; 

(1)  Mutual  Consent,  (ij  A  purchaser 
and  supplier  may  mutually  agree  to 
terminate  their  relationship,  as 
evidenced  by  their  written  consent 
thereto,  together  with  notice  of  the 
termination  date,  if  all  subsequent 
purchasers  of  the  crude  oil  involved  that 
have  a  supplier/purchaser  relationship 
with  respect  to  such  crude  oil  have 
consented  to  such  termination  in 
writing: 

(ii)  With  respect  to  any  new  supplier/ 
purchaser  relationship  created  after 
September  30, 1980,  other  than-a 
relationship  created  pursuant  to 
paragraph  (d)(3)  of  this  section,  a 
purchaser  and  supplier  may  mutually 
agree  to  terminate  their  relationship,  as 
evidenced  in  a  contract  entered  into  on 
or  after  October  1, 1980,  expressly 
waiving  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section  or  providing 
for  the  termination  of  a  supplier/ 
purchaser  relationship. 


(2)  Bona  Fide  Offer.  A  producer  (as 
defined  in  Part  212  of  this  chapter)  may 
terminate  its  supplier/purchaser 
relationship  with  its  present  purchaser 
with  respect  to  any  crude  oil  as  to  which 
that  purchaser  refuses,  within  a  Hfteen 
day  period  after  receipt  of  written  notice 
of  any  bona  fide  written  offer  made  by 
another  purchaser  to  purchase  such 
crude  oil  at  a  lawful  price  above  the 
price  paid  by  the  present  purchaser,  to 
meet  that  offer. 

(3)  Substitution  of  Resellers.  (iJ  A 
producer  (as  defined  in  Part  212  of  this 
chapter)  may  terminate  its  supplier/ 
purchaser  relationship  under  this 
section  with  a  reseller  purchasing  crude 
oil  from  that  producer,  if  the  producer 
directly  or  by  means  of  a  substitute 
reseller  supplies  to  the  purchasers  of  the 
terminated  reseller  those  volumes  of  the 
producer’s  crude  oil  that  they  were 
entitled  to  receive  from  the  terminated 
reseller  pursuant  to  this  section,  on  the 
same  terms  as  the  terminated  reseller 
supplied  those  volumes. 

(ii)  A  refiner  may  terminate  any 
reseller’s  supplier /purchaser 
relationship  under  this  section  involving 
crude  oil  purchased  by  that  refiner, 
whether  or  not  the  refiner  is  a  party  to 
that  relationship,  if  the  refiner 
substitutes  itself  or  a  reseller  of  its 
choosing  in  place  of  the  terniinated 
reseller,  except  that  where  the  first 
purchaser  of  crude  oil  from  the  producer 
is  to  be  replaced  by  the  refiner  or 
substitute  reseller,  the  producer  must 
agree  to  the  replacement. 

(iii)  Notwithstanding  paragraph  (b)(2) 
of  this  section,  no  new  supplier/ 
purchaser  relationship  is  created  for 
purposes  of  this  section  if  prior  to  a 
substitution  under  this  paragraph  (3) 
there  did  not  exist  a  series  of  supplier/ 
purchaser  relationships  under  this 
section  between  the  producer  and 
refiner  with  respect  to  particular  crude 
oil. 

(FR  Doc.  80-25747  Filed  8-22-80;  8;45  am] 

BILLING  CODE  6450-01-M 


